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Abstract
This paper appraises the legal framework for the electable execu ves in
Nigeria. The Cons tu on of the Federal Republic of Nigeria, 1999 9as
amended), the Electoral Act, 2010, Subsediary legisla ons such as INEC
Manual, Prac ce Direc ves and Local Government Laws of various states such
as Sokoto and Kebbi State are the body of laws and rules that govern elec ons
into the oﬃces of the electable execu ves in Nigeria. The main objec ve of this
paper is to examine the extent at which these laws and rules are adequate in
regula ng elec ons to the oﬃces of the execu ves in Nigeria. The methodology
employed in the conduct of this research is doctrinal which connotes the
consulta on of both primary and secondary sources available in the public and
academic libraries. The paper observed that the laws that govern elec ons into
the oﬃces of the electable execu ves in Nigeria are not adequate to regulate
same. This can be seen from various lacunas therein. Thus, it is recommended
that the provisions of these laws regula ng elec ons into the oﬃces of the
electable execu ves in Nigeria be amended in such a way that they can
eﬀec vely and eﬃciently regulate same.

Introduc on
The execu ve is an essen al element in global democra za on trends. In fact it
is the branch of government that had always been at the centre of power
because it has been the component that directs and oversees day-to-day
opera on of government. The Nigerian situa on is not excep onal to this
essen ality bearing in mind that the country is opera ng cons tu onal
democracy.¹ The poli cal arrangement of the country was modeled a er the
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United States presiden al system which remarkably 'empowered' the
Execu ve more than the other two branches of the government. This paper
seeks to appraise the cons tu onal provisions rela ng to the democra za on
of the oﬃces of the execu ves in Nigeria. The focal point of the paper, however,
is on the 'electable' execu ves. This is so because electability does not apply to
other classes of the execu ve. At this point, it is signiﬁcant to understand that
the Execu ve generally refers to the branch of government charged with the
execu on and enforcement of laws and policies as well as the administra on of
public aﬀairs.² However, the branch is very broad in the sense that it consists of
varied set of oﬃcers some of which were not subjected to elec ons.³ This
paper seeks to discuss only the 'electable' execu ves such as the President and
Vice-President, Governor and Deputy Governor, Chairman and Vice Chairman
of a Local Government/Area Council.

The Legal Framework
Generally, elec on is more of legal than poli cal aﬀairs. In the case of Buckley V.
Valeu⁴ a US Supreme Court made a landmark decision in which it highlighted
the indispensable interplay of laws and policies in elec on ma ers.
Thus, in Nigeria there are more of regula ons and guidelines than anything in
the issues pertaining electability of the execu ve oﬃces. The prime laws
include:
a) The Cons tu on of the Federal Republic of Nigeria, 1999
The Cons tu on is the apex law of the land. It establishes the legal framework
governing all elec ons into the oﬃces of the execu ves at both the Federal and
state levels. In fact it is the law behind the electoral system in Nigeria as well as
the adop on of the presiden al system of governance in which the President is
the Chief Execu ve and Commander-in-Chief of the Armed Forces of the
Federal Republic of Nigeria.
To pave the way for elec on into the oﬃces of the Execu ve in Nigeria, the
Cons tu on establishes the Independent Na onal Electoral Commission and
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the State Independent Electoral Commission.⁵ INEC in par cular was conferred
with powers and func ons to enable it register and supervise the ac vi es of
poli cal par es, register voters and organize elec ons into the oﬃces of the
President and Vice-President as well as the Governor and Deputy Governor of
a state.⁶
Addi onally, the Cons tu on provides an enabling environment for any
person to belong or form any associa on including a poli cal party under
which he/she may wish to contest elec on into any oﬃces of the execu ves.⁷
This is in the form of right to freedom of associa on. The eﬀect of this freedom
is for the ci zens of Nigeria to form or belong to a poli cal party of their choice
so as to sa sfy the requirement of the law in contes ng elec ons into the
oﬃces of the execu ves. The requirement of the law is that for anyone to
contest elec on into the oﬃce of the execu ves, he must be a member of a
poli cal party and sponsored by same.⁸
Furthermore, it is the Cons tu on that establishes the oﬃce of the President
and Vice-President, Governor and the Deputy Governor and s pulates the
qualiﬁca ons for elec ons into such oﬃces. The qualiﬁca ons for elec ons
into the oﬃces of the execu ves under the Cons tu on diﬀer from one oﬃce
to the other signiﬁcantly.⁹ The diﬀerence rela ng to the prescribed minimum
age for a candidate is the most straigh orward of all the diﬀerences.¹⁰ The
qualiﬁca ons for a running mate in any of the oﬃces of the execu ves are the
same as that of the candidate.¹¹
In addi on, ci zenship is a cons tu onal requirement in Nigeria for any person
aspiring to seek elec on into the oﬃces of the execu ves. This ci zenship must
be by birth and not by neuturalisa on or registra on. Thus, ci zenship plays a
5
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very important role when it comes to the issue of contes ng elec ons to the
oﬃces of Federal, State and Local Government/ Area Council execu ves.
Concerning the qualiﬁca ons for elec ons into the oﬃce of President, sec on
131 of the Cons tu on provides as follows:
A person shall be qualiﬁed for elec on to the oﬃce of President ifa) he is a ci zen of Nigeria by birth;
b) he has a ained the age of forty years;
c) he is a member of poli cal party and is sponsored by that poli cal party;
and
d) he has been educated up to at least School Cer ﬁcate level or its
equivalent.
The required qualiﬁca ons for elec on into the oﬃce of the Vice-President are
not provided under this sec on. But the Cons tu on provides that the
provisions rela ng to the qualiﬁca ons for elec on into the oﬃce of the
President apply to the Vice-President as if the references were made to the
Vice-President.¹² Thus, the qualiﬁca ons for elec on into the oﬃce of the
President apply to that of the Vice-President. In this regard, the Supreme Court
in the case of A orney‐General of the Federa on v Abubakar¹³ has this to say:
The provisions of sec on 142(2) of the Cons tu on of the Federal Republic of
Nigeria, 1999 expressly provides that the provisions of the Cons tu on
rela ng to the qualiﬁca on for elec on…of President shall apply in rela on to
the oﬃce of Vice-President as if references to the President were references to
the Vice-President. The above provision therefore makes sec ons 131 of the
Cons tu on which deals with qualiﬁca on for elec on as President of the
Federal Republic of Nigeria equally applicable to the oﬃce of the VicePresident of the Federal Republic of Nigeria.
There are controversies rela ng to the qualiﬁca on of the contestant of the
presiden al posi on. The law requires the contestant to be educated up to at
least School Cer ﬁcate level or its equivalent. Conversely, this can be be er
understood when this paragraph is read along with the interpreta on of
sec on¹⁴ which provides as follows:
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“School Cer ﬁcate or its equivalent” meansa) Secondary School Cer ﬁcate or its equivalent or Grade II Teacher's
Cer ﬁcate, the City and Guilds Cer ﬁcate; or
b) Educa on up to Secondary School Cer ﬁcate level; or
c) Primary Six School Leaving Cer ﬁcate or its equivalent andi) Service in the public or private sector in the Federa on in any capacity
acceptable to the Independent Na onal Electoral Commission for
minimum ten years; and
ii) a endance at courses and training in such ins tu ons as may be
acceptable to the Independent Na onal Electoral Commission for
periods totaling up to a minimum of one year; and
iii) the ability to read, write, understand and communicate in the English
language to the sa sfac on of the Independent Na onal Electoral
Commission; and
d) Any other qualiﬁca on acceptable by the Independent Na onal Electoral
Commission.
The provision of sec on 318(b) above s pulates for educa on up to Secondary
School Cer ﬁcate level while sec on 318(c) provides for obtaining or
possessing a Primary Six School Leaving Cer ﬁcate or its equivalent.¹⁵ Under
this heading, a candidate need not have passed the secondary school
cer ﬁcate examina on. It is suﬃcient that he a ended a secondary school and
read up to secondary school cer ﬁcate level even without passing and
obtaining the cer ﬁcate.¹⁶
The qualiﬁca ons for elec on into the oﬃce of a Governor and Deputy
Governor of a state are the same as in the case of the President and VicePresident except the minimum age requirement. In the case of a Governor and
Deputy Governor, he/she must a ain the age of thirty-ﬁve years instead of
forty years.¹⁷ The diﬀerence in the minimum qualiﬁca on for elec ons into the
oﬃces of the President and Governor is not necessary.¹⁸ The qualiﬁca ons for
elec on into the oﬃce of a Deputy Governor of a state are not s pulated under
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this sec on. However, a er the oﬃce of the Deputy Governor is established by
the Cons tu on, it further provides that the provisions of it rela ng to
qualiﬁca ons for elec on into the oﬃce of the Governor are applicable to the
oﬃce of Deputy Governor as if references to Governor were references to
Deputy Governor.¹⁹
From the foregoing, it can be seen that the Cons tu on does not provide for
the qualiﬁca ons for elec on into the oﬃces of a Chairman and Vice Chairman
of a Local Government/Area Council. There is no apparent reason for this apart
from the fact that the Cons tu on allows the states to have hove liberal hand
in the local government administra on.
The Cons tu on makes provisions for disqualiﬁca on for elec on into the
oﬃces of the President and Vice-President, Governor and the Deputy
Governor of a state even if otherwise qualiﬁed in the ﬁrst place.²⁰ In this
respect, a person is disqualiﬁed for elec on into the oﬃce of the President and
the Vice-President the moment he voluntarily became a ci zen of another
country and paid allegiance to same or elected into such oﬃce twice.²¹ Persons
of unsound mind, luna cs, ex-convicts of death sentence or imprisonment or
convicted and sentenced for an oﬀence involving dishonesty, un-discharged
bankrupted, civil servants unless re red, resigned or withdrawn and members
of secret society are disqualiﬁed from contes ng elec on into the oﬃce of the
President.²²
These disqualiﬁca ons apply to the oﬃce of the Vice-President as provided by
the Cons tu on.²³ It seems that the disqualiﬁca ons for elec on to the oﬃces
of the President and the Vice-President are the same with those of the
Governor and the Deputy Governor of a state. However, the diﬀerence is that
while a person made bankrupt outside Nigeria cannot contest for the oﬃce of
President, he may contest for the oﬃce of a State Governor.²⁴ The
disqualiﬁca ons for elec on to the oﬃce of a State Governor apply to the
oﬃce of a Deputy Governor under the Cons tu on.²⁵
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Addi onally, the Cons tu on makes provisions on the procedure for elec ons
into the oﬃces of the President, Vice-President, Governor and Deputy
Governor of a state in Nigeria. On this issue, it is necessary to state, from the
onset, that except as any diﬀerences are shown at the appropriate point, in
substance the provisions dealing with the elec on of the President are the
same with those for elec ng a State Governor.²⁶ Therefore, the words: 'the
President,' 'the whole Federa on' and 'states' have to be replaced with 'the
State Governor,' 'the whole state and Local Government Areas' where
applicable.²⁷
The Cons tu on empowers the Independent Na onal Electoral Commission
to appoint a date on which the elec on to the oﬃce of the President or State
Governors is to be held and must be in accordance with the Electoral Act.²⁸
However this discre on is limited in that the date of such elec on must not be
earlier than one hundred and ﬁ y days and not later than thirty days before the
expira on of the term of oﬃce of the holder of that oﬃce.²⁹ This period can be
extended by the Commission in the event one of the two or more candidates
nominated for the elec on is the only candidate a er the close of nomina on
as a result of disqualiﬁca on, withdrawal, incapacita on, disappearance or
death of the other candidates.³⁰ If there is only one candidate for the elec on,
for the candidate to be duly elected, he/she must secure a majority of the 'Yes'
votes over 'No' votes cast at the elec on and must also secure not less than
one-quarter of the votes cast at the elec on in at least two-thirds of all the
states in the Federa on and the Federal Capital Territory, Abuja or, in the case
of a Governor, a majority of the 'Yes' votes over 'No' votes plus at least onequarter of the votes cast at the elec ons in at least two-thirds of all the Local
Governments Areas in the state concerned.³¹ If this candidate fails to be
elected under this procedure, then there must be fresh nomina ons.³² But
presumably a er the fresh nomina ons there must be another elec on to
determine the winner.³³
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Where there are only two candidates at a Presiden al elec on, for either of
them to be duly elected, he/she must secure a majority of the votes cast at the
elec on and also secure not less than quarter of all the votes cast in each of at
least two-thirds of all the states and Federal Capital Territory, Abuja.³⁴ There is
no provision as to the procedure to be followed in case in case neither of the
two candidates for elec on into the oﬃce of the President or Governor of a
state gets elected under this procedure. The Cons tu on goes further to
provide for the procedure to be followed where there are more than two
candidates seeking elec on to the oﬃce of the President or Governor.³⁵ In this
regard, where there is no candidate who sa sﬁed the twin requirements of
winning more votes than any of the other candidates and securing not less
than one-quarter of the votes cast at the elec on in at least two-third of all the
states or, in case of a Governor, of all the Local Government Areas in the state,
another elec on must be conducted with only two candidates from among the
ﬁrst set of contestants.³⁶ Upon the failure to fulﬁll the above requirements,
within seven days another round of elec on must be held between the two
candidates at such elec on to determine the one who sa sﬁed the stated twin
requirements.³⁷ Finally, in the event that there is no candidate duly elected
under the above subsec on, the Independent Na onal Electoral Commission
will conduct another elec on within seven days so as to determine a candidate
with the highest number of votes cast in that elec on.³⁸
The procedure for elec ng the Chairman and Vice Chairman of a Local
Government/Area Council is not provided by the Cons tu on. This neglect
provides jus ﬁca on for amendment.
The Cons tu on under Part III Sixth Schedule Item 2 establishes Elec on
Tribunals. It provides for the Court of Appeal under sec on 239(1) where
elec on pe ons in respect of elec ons to the oﬃces of President and VicePresident are entertained at ﬁrst instance only to terminate at the Supreme
Court. The Supreme Court entertains cases rela ng to elec ons to the oﬃces
of the President, Vice-President, Governor and Deputy Governor via its
34
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appellate jurisdic on. Thus, Supreme Court has no original jurisdic on to hear
elec on pe on cases.
b) Electoral Act, 2010
The Electoral Act, 2010 is a speciﬁc electoral legisla on that reiterated the
establishment of the Independent Na onal Electoral Commission. The Act,
which repealed the Electoral Act, 2006,³⁹ empowers INEC to conduct voter
and civic educa on; promote knowledge of sound democra c elec on process
and to conduct any referendum required to be conducted under the
Cons tu on and any other law of the Na onal Assembly.⁴⁰ The Act contains an
elaborate provisions rela ng to register of voters and voter's registra on to
ensure free and fair elec ons into the oﬃces of the execu ves. These include
con nuous registra on, appointment of oﬃcers, qualiﬁca ons for
registra on, transfer of register of voters, demand for informa on regarding
registra on, prin ng and issuance of register of voters and voter's card,
custody of voter's register among others.⁴¹ The Act further provides for a
detailed provisions rela ng to procedure at elec on into the oﬃces of the
execu ves. These include the appointment of days of elec on, postponement
of elec on, announcement of elec on results, oath of neutrality by elec on
oﬃcers, no ce of elec on, submission of candidates, prohibi on of double
nomina on, establishment of polling units, ballot boxes and format, separate
queue for men and women, ballot not to be marked by voters for iden ﬁca on
to men on but a few.⁴² It also contains provisions for the regula on and
control of poli cal par es and their aﬀairs. These comprise of the registra on
of poli cal par es, symbols, merger, no ce of conven on and congress,
monitoring, poli cal rallies, campaign, elec on expenses of poli cal par es
among others.⁴³
Signiﬁcantly, the Act provides for the procedure for elec on to the oﬃces of
the execu ves of Area Council of the Federal Capital Territory, Abuja. The
Independent Na onal Electoral Commission is empowered to conduct
39
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elec ons into the oﬃces of Chairman and Vice Chairman of the Area Council
and issue regula ons, rules, guidelines or manuals to that eﬀect.⁴⁴
From the above provision, it can be gathered that a ci zen of Nigeria by either
registra on or naturaliza on is qualiﬁed to contest an elec on to the oﬃces of
the Chairman and Vice Chairman of an Area Council unlike that of the President
and Governor of a State under the 1999 Cons tu on. Also, although the
requirement of a school cer ﬁcate under this provision has not been
interpreted as the Cons tu on does, it expressly stated that school cer ﬁcate
or its equivalent means as deﬁned in the Cons tu on.⁴⁵
Appreciably, the Act provides for the electoral oﬀences such as oﬀences
rela ng to registra on, nomina on, bribery and conspiracy among others.⁴⁶ It
then establishes an Area Council Elec on Tribunal and vests it with jurisdic on
to try ques ons arising from the elec ons into the oﬃces of the Chairman and
Vice Chairman of the said Council.⁴⁷
c) INEC Regula ons, Guidelines and Manuals
These are considerable number of INEC Rules, Regula ons and manuals that
gives eﬀect to the provisions of the Electoral Act 2010 in the conduct of
elec ons into the oﬃces of the execu ves in Nigeria.⁴⁸ However, it must be
noted that the guidelines or manual for elec on oﬃcials pursuant to the Act
were issued purely to give eﬀect to the provisions of the said Act and not to
amend or alter the provisions of the principal Act. That was the opinion of the
Supreme Court in the case of Buhari v Obasanjo,⁴⁹ where the provisions of the
Independent Na onal Electoral Commission's Manual allowing a person
without voter's card, but whose name appeared on the register of voters to
vote were held to be void for being inconsistent with the sec on 40 of the
Electoral Act, 2002. From this decision, it can be safely concluded that any
provision of any subsidiary legisla on or bye-law made by the Commission
which is inconsistent with the Electoral Act is null and void to the extent of such
inconsistency.
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The Manual made by the Independent Na onal Electoral Commission provides
for the du es of the oﬃcials engaged in the conduct of elec on. It provides
forms and how they are ﬁlled by the oﬃcials; manner of vo ng; me for
accredita on; accredita on; me of vo ng; sor ng, coun ng and
announcement of result.⁵⁰ The Manual also provides procedures for
determining the valid and invalid ballots.
Thus, the rules of the Commission in its Manual are very important for the
regula on of elec ons into the oﬃces of the execu ves par cularly on the
func ons of the Presiding and Returning oﬃcers to reject ballot paper and
announce results at their levels which cannot be ques oned except by the
Tribunal.⁵¹ In the case of Dauda v Haliru,⁵² the Court re-aﬃrmed this
proposi on where it was held that it is only the Elec on Tribunal that can
review the decision of the ﬁnal Returning Oﬃcer on any ques on arising from
rejected ballot papers and declara on of scores of candidates and the return of
a candidate.
Meanwhile, the Independent Na onal Electoral Commission must not provide
for any guidelines that may infringe the fundamental rights of the individual
ci zens as enshrined in the Cons tu on and any law in force. The Commission
issued a Manual governing the conduct of elec ons in 2003 containing some
restric ons on the movement of people while the elec on is ongoing. In the
case of Yusuf v Obasanjo,⁵³ the aggrieved candidate ins tuted an ac on before
the Court complaining that his supporters were denied the right to cast their
votes. The Court of Appeal held that such restric on imposed by the
Commission was null and void, uncons tu onal and cons tuted an
infringement of right to freedom of movement guaranteed under sec on 41 of
the 1999 Cons tu on of Nigeria.
d) Prac ce Direc on for Elec on Tribunals
Prac ce Direc on, as described in the case of Buhari v INEC,⁵⁴ direct the
prac ce of the Court in a par cular area of procedure of the Court. It could be
described as a wri en explana on of how to proceed in a par cular area of law
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in a par cular Court. In the case cited supra, the Court further stated that they
are rules of civil conduct which declare the rights and du es of all who are
subject to the law and who come before the Court to seek redress. The essence
of the Prac ce Direc on is that they vindicate the cons tu onal right to fair
hearing by providing for the speedy hearing of elec on pe ons. They have
the force of law in the same way as the rules of Court. That was the opinion of
the Court in the case of Owuru v Awuse.⁵⁵ The Prac ce Direc on for Elec on
Tribunals are issued by the President of the Court of Appeal as the only
competent and appropriate authority to do so. The purpose of the Prac ce
Direc ons as stated by the Court in the case of Chime v Ezra⁵⁶ is that they are
promulgated to bring the elec ons pe ons out of procedural clogs that cause
delay in disposi on of the substan ve dispute. They are usually issued for
abridgement of me for ﬁling of elec on pe ons and appeals there from,
wri en address and briefs of arguments.⁵⁷
Incidentally, the provisions of the Cons tu on and the Electoral Act on this
issue do not address the oﬃces of the Chairman and Vice Chairman of a Local
Government. This is without prejudice to the Cons tu onal provisions in Item
11 of the Concurrent Legisla ve List which confer powers on the Na onal
Assembly to make laws with respect to registra on of voters and the procedure
regula ng elec ons to local government councils.⁵⁸ In this aspect, the law
which governs the conduct of elec on into the oﬃces of the Chairman and Vice
Chairman of a Local Government is normally passed by the States Houses of
Assembly of various states. Thus, the conduct and rules of elec on,
establishment of elec on tribunals and appointment of the date for elec ons
into the said Councils are regulated by the laws made by the state where the
local government is situated.

Conclusion
This paper has sought to establish that laws are central issues in elec on
process. In other words, the organiza on and management of the elec on
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processes is based and determined by established regula ons. The case of
Nigeria is not diﬀerent considering that its electoral system is more of
cons tu onal than poli cal ma er. In Nigeria, the Execu ve is a hub to the
country's democracy. As such, the leadership of the Execu ve is generally
par san and electoral. To legally get into this level of leadership therefore, the
country has set of laws aimed at democra za on of this branch of government.
It is this set of electoral legisla ons that cons tuted the legal framework.
Remarkably, the laws have been subjected to a number of amendments most
of which are at the eve of every elec on in the country. The amendments are
es mated in diﬀerent perspec ves, but signiﬁcantly, they are aimed at
reducing the highly poli cized environment in the elec on administra on.

